United States Court of Appeals 


for the Second Circuit 


APPENDIX 


75-/654 


In The 


Hnited States Court of Appeals 


For The Second Circuit 


CLARENCE H. McSHAN, 


Appellant, 


OMEGA LOUIS BRANDT ET FRERE, S.A. and SOCIETE 
SUISSE POUR L'INDUSTRIE HORLOGERE 
MANAGEM.NT SERVICES, S.A, 


On Appeal from the United States District Court for the 
District of New York 


APPENDIX FOR APPELLANT 


SOLOMON M. LOWENBRAUN 
Attorney for Appellant 
122 East 42nd Street 
New York, New York 10017 
(212) OX 7-2299 


EE 


LUTZ APPELLATE PRINTERS, INC 
Law and Financial Printing 


South River, NJ New York. NY Philadelphia, Pa Washington, D¢ 
(201) 257-6850 (212) $63-2121 (215) $63-$$87 (202) 783-7288 


PAGINATION AS IN ORIGINAL COPY 


TAPE OF CONTENTS 


Page 

Docket Bmtries. we csc eevee weetanerne la 

Summ sand Complaint. .-«cccrcreeces Ja 
Exhibit A Schedule of Pa._.ts Annexed 

Foregoing Summons & Complaint .. 9a 


Defendants’ Receipt for Service of the 
Summons and Complaint (French) .... 10a 


Defendants’ Motion to Dismiss Complaint 
with Affidavits of Gerald Mandelbaum 


and Norman M. Morrie ...ccccccee 19a 


Affidavit of Clarence H. McS:.an Dated Ap- 
SUF, SEP 6.8 6 bee Ree eee a eee 8 2la 


Exhibits Annexed to Foregoing Affidavit: 
} X ~~ ZOCsi OF AMTOOINOME «sc cc cee ee 29a 


B — Photocopy of Advertisement ..... 44a 


C Pages 1 and 7 of the Proposed 
RETOOMIOM. 2 s+ 66666 08440 OOO 45a 

Notic: f Cross-Motion to Remand (Filed 
Apeli 16; ISTS) 6.6 «2 5 oa ole ce ei % 47a 


yrder and Opinion of the Court Below Ap- 
pealed From (Filed November 17, 1975) . 49a 


—— 


DOCKET ENTRIES ~* “"“*""™" 


| : | rn | DEMAND JUDGE 


Le : 13 ) en | NUMBER 
ae | 3 - *& 

Bok ai 

er 4h} ok. Bac | 0718 


—— 
DEFENDANTS 


A LOUIS BRANDT, ete. et al 


iA LOUIS BRANDT ET FRERE, 


, Oc ‘Tom: weer Te 
lu IETE UISSI POUR 
OT . a ar : 
INLUGST {ANAGEM} 

A 

As 


DATE NR PROCEEDINGS 
F : j 
3-26-77 PB D ON REMOVAL PILED. (Sup. Ct, /Queens 
ij , OL velLilion an one 
mig Che 
t list 
r u 
Fase called, “otion to remand and motion 
tion to ismiss arcned, eciston reserved. 
11-17-75 By COSTANTINO,J.-Memorandum and Order dtd 11-14-75:.dismissing 


the complaint filed. (p/c) 
11-17-78 | JUDGMENT dtd 11-17-75 that the ptlff take nothing of the deft 
and that the complaint is dismissed filed. Parties notified. 


11-2 '-75 Letter dtd 4-23-75 to J. Costantino from Solomon M. Lowenbraun 
filed. ) 

11-28-75 Letter dtd 4-25-75 to J. Costantino from Henry L. Shenier filed. 

11-28-75 Letter dtd 6-23-75 to J. Costantino from Solomon M. Lowenbraun 

11-28-75 Letter dtd 6-24-75 to J. Costantino from Henry L. Shenier filed. 

11-28-75 Notice of annea filed. Cony sent to C of A with copy of docket 


2a 


y 


IMMONS AND COMPLAINT 


© 106 -Summonns with N COFrY want ie sy J 


S BLUMBERG Inc Law BLANK PUB 


Persona!) >ervice o? BO EXCHANGE PLACE AT BROADWAY, NEw TORK 


SUPREIIE COURT OF THE STATE OF i‘EW! YORK 


CLABENCc H. TticS! 


Plaintiff \ 
> 


ainst »Y 


/ 


OMEGA LOUIS bGRAi: t é Ae, and 
SOCIETE Sul t Rg i 
HURLUGER iAnAGI 0 ie ae ee! 


Defendant 


To the above named Dei 
} ‘ 
You are bereiny samen vo aaswe 
of > 
Att 
aft t < 
case of yourt “ ere if Cane vain 
complaint 
ined as (197! S 


Att 
Otice 


Defendant's a 


1°79 
t< 


Wrote x Re ORK OK OOM ORIOm KX Ne 


The reiief sug At as 


Index No. 

Plaintiff designates 
Queens 

County as the place of trial 


The basis of the venue 1s 


greements executed in 
ueens County. 


Summons with ckatiox 


Plaintiff resides at 


County ot 


wnt this tion and to serve a py 
t e n the # 
’ vice { witi y 
witain tae State of New York 


efault for the relief demanded in the 


| { 4 ! f 


te be wRUMsMLIitUNAUias 
rnev(s) for Plaintitt 


and Post Uthce Address 


2 -kast 4dnd Street 


w York, iwew York 10017 


pa 
J) 


La 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF QUEENS 


CLARENCE H. MCSHAN, 
Plaintiff, VERIFIED 
COMPLAINT: 
- esgainst - --- 
OMEGA LOUIS BRANDT Et FRERE, S.A. and 


SOCIETE SUISSE FOUR L° INDUSTRIE 
HORLOGERE HANAGEMENT SERVICES, S.A., 


Defendants. 


The platntiff, by SOLOHON M. LCWENBRAUN, Esq., 


his attorney, for his Complaint, respectfully alleges: 


ts That plaintiff is the registered owner of 
United States and foreign Patents a1] as enumerated on the 


annexed “Cxhibit A". 


2. That American Railroad Curvelining Corpora- 
tion is 8 ‘icw York corporation which caitntains its principal 
office at Douglaston, Queens County, New York, and {s referred to 


hereinafter as "ARC 


3. That on or about February 19, 1970, plaintiff 
entered {nto a written agreement with ARC granting to ARC the 
sole and exclusive right and license (subject to certain minor 


exceptions) throughout the world to manufacture, have manufactured, 


Sa 


use and sell time-keeping and time-meesuring instruments embodying 
one or more of the inwentions created by plaintiff and covered 


in whole or part by the aforesaid patents. 


4. That the eforesaid license agreement between 
plaintiff and ARC provided for the payment of a royalty to 
plaintiff, said royalty to be computed on the cost of each of the 
watch movements cither manufectured or sold by ARC or by certain 


watch wanufacturing companies specified in said Agreement. 


5. That on informaticn and belief, Defendant 
OMEGA LOUIS BRANDT Et FRERE S.A. (hereinafter referred to eas 
“Omega*), is a Swiss corporation having its principal office st 
Cli 2500 Bienne, Switzerland, and conducts business selling its 


watches and clocks in the City and State of Kew York. 


€. That ow information and belief, Defendant 
SOCIETE SUISSE POUR L'INDUSTRIE HORLOGERE “ANAGEMENT SERVICES 
S.A. (hereinafter referred to as "“SSIH"), is a Swiss corporation 
having its principal office at Cii 2500 Bienne, Switzerland, and 
conducts business selling its watches and clocks in the City and 


State of tiew York. 
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7. That upon information and belief on or 
about Harch 6, 1970 by written agreement executed in the City and 
State of Hew York, ARC granted to defendant OMEGA, as ARC's 
sublicensee, subject to certain minor exceptions, the license 
to manufacture, have manufactuved, ute end sel! time-keeping and 
time-measuring instruments embodyt:iy c:.: or more of the inven- é 


tions created by plaintiff and covered by the aforesaid Patents. 


8. That the aforesaid Sublicense Agreement 
mmposed upon defendant OMEGA the obligation to pay to ARC a 
royalty computed fn accordance with formulae set forth in said 
*jreement related to the number of time-keeping and time-measuring * 
instruments embodying one or more of plaintiff's inventions 


manufactured or sold by defendants, OMEGA and SSIk. 


9. That upon information and belfef the 
defendants, OMEGA and SSIii, subsequent to the execution of the 
Subl{cense Agreement dated March 6, 1970, have manufactured, 
caused to be manufactured, used and sold time-keeping and time- 
measuring instruments covered by the aforesaid Sublicense 
Agreement in sufficient quantities to accrue a Ifability to ARC 
and plaintiff, under such Sublicense Agreement, in the amount of 


at least THREE HUNDRED THOUSAND ($300,000.00) COLLARS. 


oj- 
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10. That the defen ants, OMEGA and SSIH have 
omitted, failed, or neglected to pay the royalties which heve 
accrued to ARC and plaintiff, pursuant to the aforesaid 
Sublicense Agreenent, and said defendants continue to refuse to 
pay the royalties due to ARC and plaintiff, despite demand for 


payment thereof. 


11. That by written assignment, ARC, the 
grantor in tne Sublicense Agreement dated March 6, 1970, has 
assigned and conveyed all its rights to seek to enforce coliect.on 
of the royalties and other payments due from defendants OMEGA 


aad SSIlH under said Agreement to plaintiff, CLARENCE H. MCSHAN. 


12. That by specific provision contained in 
the License Agreement between plaintiff and ARC, and in the 
Sublicense Acreement by ARC and defencant GHEGA, both said Aqgqree- 
ments are r ired te be construed in accordance with, end ce 


governed oy the laws of the State of tlew York. 


13. That upon information and belicf defendants, 
OHEGA and SSIH are indebted to plaintiff, CLARENCE H. McSHAN 
dn the sum of THREE HUNDRED THOUSAND ($200,000.00) DOLL""S, no 


part of which hes been paid althoush duly wemanded. 


ate 
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WHEREFORE, pleintif?, CLARENCE Hi. MCSHAN 
demands judgment for THREE HUNDRED THOUSAND ($300,000.00) 
DOLLARS against OMEGA LOUIS BRANDT Et FRERE S.A. and SOCIETE 
SUISSE POUR L'INDUSTRIE HOR! OGERE MANAGEMENT SERVICES S.A. 
together wich interest from March €, 1970 and the costs and 


disbursements of this action. 


SOLOMON M. LO..ENGRAUR. 
Attorney for Plaintiff 
Office & P.C. Acdress 

122 East 4Znd Street 

Hew York, New York 10017 


STATE OF NEW YORK, COUNTY OF Niu Viren soe: 


CLARENCE HK. MCSHAN, beina duly sworn, deposes and says 
that deponent is the Plaintiff in the within action; that 
deponent has read the forenoinag Complaint and Kiiovs the contents 
thereof, chat the same arn true to Gganonent’s oun knowledae, 
except as to tie matters therein stated to Se aliecea on intorra- 
tion ana velie7, and tinat as to those matzers deponent believes 
them to be true. 


Sworn to before me, tnis =." dayof / |. re a 
January, 1375. bd Sache 


CLALENCE hie WCsual 


amet Oe per . ‘ 


«5. 
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EXHIBIT A - SCHEDULE OF PATENTS ANNEXED TO FOREGOING 
SUMMONS AND COMPLAINT 


SCHEDULE OF PATENTS OF 
CLARENCE KH. McSIiAl 


Item 
', United States Pat. wo. 2,942,205 issued 6-21-60 
2. United States Pat. fio. 2,550,447 issued 6-23-60 
3. Canada Pat. tio. 627,861 issued 9-26-61 
4. France Pat. No. 1,147,598 *ssued 6-11-57 
§. Switzerlana Pat. No. 371,618 issued 8-31-63 
6. West Germany Pat. fo. 1,171,148 issued 5-27-64 
7. Great Britain Pat. Ko. 827,850 issued 5-30-60 


EXHIBIT “°A*“ 
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DEFENDANTS! RECEIPT FOR SERVICE OF THE SUMMONS AND COMPLAINT 
(FRENCH) | 


} 
| 
j 
| 
nt, Av Bienne, Rue de 
' 
, cument intitulé Plaintiff daté du 20 janvier 
. shan against Omega Louis Brandt 
. 
ir l'industrie Horlogere 
hunagq Tan ervices S.A. accomnagr d'un document intitulé 
j 
Su s Gmanant d p1 i Court of the State of New York, 
) V r i175, | 
| 
} 
» le 26 février 197 Société Suisse pour l‘industrie 
Horlogere Management Servicas 
S™ - 
Monsieur Georges-Adrien Matthey 
° 
Sacrétaire général f 
* 
bad 


lla 


DEFENDANTS' MOTION TO DISMISS COMPLAINT WITH AFFIDAVITS 
OF GERALD MANDELBAUM AND WORMAN M, MORRIS 


laintiff, : Civil Action 


OMEGA [AUIS SRANLT 21 ©¢RERE, S.A., and 
SOCIETE SUISSE PCUR L'INDUSTRIE 
HCORLCGERE MANAGEMENT SERVICES, S.A., 3 (M.A.C.) 


Defencants. 


Se YE 


Motion to Dismiss Complaint 


under Rule i2() (2) and (5) F.R.C.P. 
COME NOW the cefendant abe mec, and shcv 


thas hencrable Court: 


The defendant, ~MEG) LOUTS BRANDT ET FRERE, 
3.4... (hereinafter refer: be MiiGA"), ransact ne 
business in the State of New Ycrk and, more particularly, 


Within the Luster: District c¢ New York. 


L‘INDUSTRIE MCRIAGERE MAN? GEMENT 5... (hereinafter 
reierred to as SIH , runs ts n usiness in the State 


ol New York and, more er’ .isculse YY. Ww hin the Eastern 


District of New York. 
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3. On information and belief, neither OMEGA 
nor SSIH has committed or is committing any tortious act, 
ot any nature ocr description, in the state of New York and, 
nore particularly, within the Eastern District of New York, 
nor any tortious act anywhere causing injury to the plain- 


tiff, CLARENCE H. McSHAN. 


+. Weither ci the defendants abcve named owns, 
uses Or possesses, nor has owned, used or possessed, any 
real property within the State of New York and, mere par- 


ticularly, within the Eastern District of New York. 


5. At the time of the purported service upon 
derendants under CPLR, neither of the defendants was sub- 
he jurisdiction ot the Supreme Court oct the State 


New York nor to the jurisdiction of this Court. 


Neither of the defendants has maintained, 
nor is maintaining, any oi.ice, bank account, mailing ad- 
oress, telephone listing, warehouse, stock of goods, or 


jent, in the State cf New York end, more particularly, 


within the sastern District of New Ycrk. 


« 


iP Defendant SSiH is not a party to any con- 
tract with either plaintiff cr plaintifit's assignor and 

4 engaged in providing services to affiliated companies, 
including CMEGA, all located without the state of New York 
and, more particularly, outside the £astern District of 


New York 


GS. Defendent .'ibG? sells watches, f.c.b. 
Switzerland, to a wholly independent legal entity, NORMA 


M. MCRRIS CCRPCRATION (hereinafter referred to es "MORRIS" 


“Orporation of the State cf New York, iose address is 
East 57th reet, City, County and State of New York, 
nz Le 2 « 3 1 


- The relationship between CMEGA and MORRIS 


i -hat of supplier and our ; r anc trédewarck Licensor 


10. MORRIS is thus Licensed to use the trade- 


mack “OMEGA” and the name “CMEGA“ in respect oi articles 


imported by MORRIS from Switzerland intc the United States 


Or wenufactured in part by MCRRIS for sale in the United 
States; and MORRIS maintains iistings in the New York 
tciephone directories uncer the names oi Cmega Watch 
Coipany", “Omega watch Colmpeny Service” and "“Cmega Watch 


Service Center". 


ll. The products inported by *kai into the 


United States are serviced by MCORRIs. 


7.1 of the feregcin ill sere fully appear trom 
the affidavits of GERARD MANDELBAUM and NORMAL i. MERRIS, 


hereto attache 


WHEREFORE, defendants, OMEGA LOUIS BRANL! 21 
FPRERE, §&.A., anti CCIETE SUISSE POUR L'INDUSTRIE HU. AAGERL 


MANAGEMENT SERVICES, 5.A., and each of them, now move the 


Court, pursuant to Rule 12(b) | anc (5) of the Federal 
Rules c ivil Procedure, to enter an order that the com 
plaint may stand dismissed out of court, with costs to be 
22id to them } he plaintiff ARENCE hi. MCSHAN, on the 


round ¢ t thi ccurt lacks jurisdiction over the person 
J 


I e} OL oe Me LOEMUGIILS. 


SHENIER & C 'CONNOR 
rneys tor Defendants 


March >Y, 197 By * 


ry Shenier 

- Member of the Firm 
Park ? venue 

New York, N. Y. 10017 


enry 


Tel: \ 2) MU 4-4639 


Civil Action 


No. 75 C 450 


l6a 


® bE 1s 
b. h 
4 
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In the 


[ITED ST! TES DISTRICT C 
for the 
tastern District of |! C 
CLARENCS H. MCoHAN, 
} 
Plaintiff, 
Ty 
Any 
-against MOT IO} 
12{b) 
C (sce LOUIS BRANDT ET FRERE S.A., 
and SOCIETE SUISSE P¢ DUR L' INDUSTRIE 
NMADOm wAIA 7 “swam RIT TOMS. val 
LOGERE MAN? AENT SERVICES, » Ae; Civil Action 
s : No. 15 ¢ 49 
Defendants. 
ee ae) 
we ee ee mw en = es a enn x | 
| 
STATE OF NEW YORK ) 
* £68.° |! 
COUNTY OF NEW YORK ) 
NORMAN M. MORRIS, being duly sworn, deposes and 
y¥. 


That he is a citizen of the United Stat f America. 


That he is President f NORMAN M. MORRIS tA TIO: 

: . . " 1! \ ae 
(hereinafter referre i to as "MORRIS"), a corporation of tne 
State of New York, which nas a Hlac of business at 301 Hast 
57th Street, Ci County and Stat xf New York. 

' 
That he has read the annexed affidavit of Gerara 
ke i } ‘oe ny . 7 + road a7 a+ white ones 
Mandelbaum, Esq. and corroborates all statements made 
“hh . - y 4-) « er tarsg 4 e P AOQRTC 
therein regarding the activities of MORRIS. 


further in corroboration thereof, he states; 
rTty r ‘ + - al rr ry r rir } ‘ p 
That MORRIS is licensed to use tne trademark MLSGA 


i the name "OMEGA" in respect of articles imported fror 


and MORRIS 


QUIS BRANDT ET FRERE S.A. 


20a 
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' 
} 
| 
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j 
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AFFIOD f ARENCE H. McSHAN DATED APRIL 9, 197 


IN THE UNITED STATES DISTRICT CoURT 
FOR THE EASTERN DISTRICT OF NEw YORK 


- -- - -- -- -X 


CLARENCE H. McSHAN, 


Plaintiff, 


OMEGA LOUIS BRANDT ET FRERE, S.A., and 
SOCIETE SUISSE POUR L'INDUSTRIE 
HORLOGERE MANAGEMENT SERVICES, S.A.. 


Defendants 
= ~ - . - ~ 7 ~ _ - - - - ~ ~ - - - - x 
STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


CLARENCE H. McSHAH, being duly sowrn, Geposes, and says: 


i. That I am the plaintiff in the within-entitled 
action, and I submit this affidavit in opposition to the motion 
by the defendants to dismiss the ce=olaint herein on the alleged 
ground that this Court ‘*cks -urisdiction over the person of 
either of the defendents, and in Support of the cross-motion by 
plaintiff for an Order of this Court remanding this action to the 


supreme Court of the State of New York, Jueens County. 


2. That I am the holder of a series of patents which 
ere set forth on a schedule annexed to and made a part of the 


Complaint heretofore caused by me to be served on the defendants 


in this action. 
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That pursuant to an agreement itn writing, I had 
grante 1¢ to the AMERICAN RAILROAD CURVELINING CORPORATION, 
Queens County, to use and otherwise practice all of the inventions 


atents enumerated in the complaint herein. 


i. hat by Agreement in writing dated March 6, 1970, 
ERICA ILROAD CURVELINING CORPORATION, had thereafter entered 
into an Agreement with defendant, OMEGA LOUIS BRANDT ET FRERE, 
S.A. (hereinafter referred to as “OMEGA"), granting to said 
defendant the right to manufacture, use, and sell, time-keeping 


and time-measuring instrumerts embodying all of the inventions 


covered by the aforesaid patents. A copy of said Agreement 


(hereinafter called “Sublicense Agreement") is annexed hereto as 


Exhibit 

That in accordance with the terms of the Sublicense 
Agreement, Exhitit "A", and by separate written instrument, 
AMERICAN RAILROAD CURYELINING CORPORATION (hereinafter called 


ha $s i d all of its rights against the defendants to 


me, @5 plaintiff herein, to institute the instant action. 


That this action was instituted in the Supreme 
Court of the State of New York, in accordance with the terms of 


‘aragrap! of Exhibit "A" which in part reads as follows: 
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"9, (a) This Agreement shall be construed in 

accordance with, and governed by the laws of 

the State of New York, applicable to ee 

made and to be performed therein, 

Re The attention of the Court is invited to the 
fact that Exhibit “A” was executed on March 6, 1970, a date 
subsequent to the determination of the highest court of the State 
of New York, the Court of Appeals in the actio: known as Singer 


v. Walker, 15 N.Y¥.2d 443464, decided May 27, 1965. 


8. The attention of this Court is further invited to 
the fact that in accordance with the N.Y. State Civil Practice 
Law and Rules, Sections 302 and 313, the summons and verified 
complaint issued out of the State Court was served on the 
defendants at their offices in Bienne, Switzerland, by an attorney 
{the Swiss equivalent being an avocat). Paragraph "10" of 
the Subl teense Agreement, Exhibit "A" provides that the defendant 
OMEGA conceded that any notice delivered to it in connection with 
Exhibit “A*"“shall be considered given” when delivered personally 


» if to Omega, to it at CH 2500 Bienne, Switzerland." 


9, The attention of the Court {s invited to the fact 
that there is annexed to the defendants’ Petition for Removal 
filed fn this Court, a photocopy of a receipt, or admission of 
service, acknowledging the receipt of the summons issued out of 


the State Court herein on behalf of both defendants at Bienne, 


Switzerland on 26 February, 1975. 
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10. Examination of the defendants’ Notice of Motion, 
and its ving affidavits clearly acknowledge that the defendant 
OMEGA, is “doing business” in the State of New York in full com- 


pifance with the standards established end expounded in the 


decision of the highest court in New York State in Singer & Walker, 
1S W.Y. 863, 4666. The defendants’ moving affidavits describe 


the estab, ishment of channels of commerce for the delivery of 
OMEGA time-keeping and time-measuring instruments for widespread 


sale and distribution in the State of New York. 


ll, In effect, the defendants’ moving affidavits 
Clearly establish the creation of a distribution agency by OMEGA 
in the establishment of the relationship with Norman M. Morris ». 
Corporation which then operates as Omega Watch Company, Omega 
Watch Company Service, and Omega Watch Service Center, all fn the 


City, County, and State of New York. 


12. Attached hereto as Exhibit "B" is a copy of an 
advertisement which the defendants ' agent has placed in the New 
York edition of TIME Magazine in late 1974 or early 1975. The 
interesting aspect 0, this advertisement, Exhibit "B", is that the 
electronics devices sought to be sold by the defendants in the 
said advertisement incorporate some or all of the patents which 
are covered by the Sublicense Agreement, Exhibit "A", which of 


course is the principal subject matter of this suit. 


25a 
i it would appear that this Court {fs sufficiently 
aware of the intensive marketing area which 1s included in both 
the Southern and Eastern Districts of New York, so that it would 
not be a burden to the Court to tare judicial notice of the wide- 
Spr le of “OMEGA” watches effected in the marketing area 


which extends from Montauk Point to the Northern reaches of the 


metropolitan New York City area. It would almost go without 
saying that there is hardly @ specfalty shop, jewelry,or depart- 
ment store located in this highly active retat) market that does 
not have fn its inventory at least one Omega Watch manufactured 
by the defendants, and sold presumably through its marketing 


agents here in New York State. 


14, It would go without saying that the defendants 
have introduced substantial quantities of their time-measuring, 
and time-keeping devices or products into the State of New York 
as the result of solicitations, such as Exhibit "B", and through 
other advertising media, The term “Omega Watch" has become 
almost a household word so that this or the State Court could 
determine without difficulty that the defendants transact some or 


any business within the State of New York. 


15. That the defendant, SOCIETE SUISSE POUR L‘ INDUSTRIE 
HORLOGERE MANAGEMENT SERVICES, S.A., (hereinafter known as "SSIH"), 
is the parent of defendant, OMEGA, and is described in Exhibit "A" 


az one of the corporations whose sales figures (Paragraph "3" of 


Exhibit “A") are a measuring device for the license fees reserved 


re 
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tn the Sublicense Agreement, Exhibit "A". SSIH had acknowledged 
its obligations to the plaintiff in connection with dealings with 


the plaintiff, and had instituted negotiations with the plaintiff 
to enter into an Agreement to substitute a different license 
agreement with the plaintiff in place and instead of Cxhibit "A". 
Representatives of SSIH had come to New York, had conferred with 
plaintiff and with the principal of AMERICAN RAILROAD CURVELZINING 
CORPORATION, and had proposed a form of Agreement, copy of which 
1s annexed as Fxhibit "C", to the plaintiff, Although the 
plaintiff refused to conclude the negotiations and sign the 
Agreement, Exhibit "C", it is interesting to note that both 
defendants had caused appropriate officers »>f their corporations 
to affix their signatures to the Agreement as proposed to the 
plaintiff. In addition, annexed hereto as Exhibit "Se Vee 
paper Grawn on the stationery of defendant, SSIH, which fs lebelled 
AFFIDAVIT, and is signed by one Hans Widmer, who 1s apparently 
the Director of Research and Development for defendant SSIH, as 


well es an officer of defendant, OMEGA. 


16. The attention of the Court is invited to the 
contents of Exhibit "C* to observe that «ofendant SSIH, clearly 
admits the relationship of defendant OMEGA as a subsidiary or an 
affiliate, and that the defendant OMEGA ;s5 engaged in the practice 
of manufacturing various Omega watches presumably including the 


inventions encompassed in the Sublicense Agreement, Exhibit “Aa*, 
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17. It is well to note, that Mr. Widmer in his 
effidavit, Exhibit "D", states " That as a result of my respon- 
sibilities and activities, I am well acquainted with all time- 
piece movements currently sold by the aforementioned soctety” 
(obviously SSIH) “whether in the forms of Watches or clocks; * 

18. In substance, we have a situation where tr . 
defendant OMEGA, executes an Agreement, Exhibit "A", with a firm, 
Plaintiff's assignor, located in New York State where said 
defendant conducts extensive retail business, albeit through an 
exclusive agency, and in the Agreement consents to be governed by 
the Laws of New York, then sends its officers to New York to 
consult with plaintiff in New York City. The defendants further 
negotiated with the plaintiff to seek to replace an existing 
agreement, Exhibit "A", with a Superseding agreement to be entered 
into by the plaintiff and defendant SSIH, and defendant SSIH 
submits to the plaintiff an affidavit respecting the manufacture 
and sale of time-piece movements containing plaintiff's patented 
inventions. All of these acts can be held to have met the duties 
of “doing business" under the due process clause sufficiently to 
justify exercise of in personam jurisdiction over the defendants. 
The conclusfon is inescapable that the maintenance of this suit 
does not offend the traditional notions of fair play and substantia) 


Justice. 


19. Moreover, in the light of the recitation in 
Exhibit "A", that this Agreement should be construed in accordance 


with and governed by the laws of the State of New York, the U.S. 
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District Court should and must remand this action to the Court 
from whence {t came, nemely the Supreme Court of the State of 


New York, Queens County. 


WHEREFORE, your deponent prays the Court to meke 
an Urder denying the motion of the defendants for a dismissal 
of the Complaint in a1] respects, and to make an Order granting 
the cross-motion of the plaintiff remanding this ‘eproperly reseved 
action from the United States District Court to the Suprcme Court 
of the State of New York, Queens County, and for such other and 


further relfef as to the Court may seem just and proper. 


Sworn to before me this { 


4 


day of Apr#tl, 1975, 


CLARENCE WH WeSHAN 
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All tuning fork watches go “humm”. But some also 
go “toot”. That happens when a watch company says 
lavish things about its own watches. It’s called “blow- 
your own horn.” 


\ oa ‘ 
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EXHIBIT B ~ PHOTOCOPY OF ADVERTISEMENT 


ware of tuning 
watches that go«toot: 


On (he other hand. when the Official Swiss Chronom- 
eter Testing Institute says something nice about a 
watch, that’s worth listening to. And they had some- 
thing very nice to say about the Omega tuning fork 
wutches. They said “Chronometer”, which is a word 
that speaks louder than advertising 


Chronometer” tells you that the Omega tuning fork 
timepiece will provide lasting accuracy. It will sur- 
vive forces such as gravity and acceleration that tend 
to make other tuning fork watches lose accuracy 

and prevents them fromearning achronometer rating. 


Every Omega tuning fork timepiece has the word 
Chronometer” proudly written on its face. Other tun- 
ing fork watches might just as well read “toot”. 


u 


Omega Electronic Watches, stainless and 18k gold, 
$165 tc $2350. Prices subject tochange. For your free 
brochure write Omega Watch Company, Omega Bldg., 
301 E. 57th Street, New York, N.Y. 10022. 


BHLACTRONICS 


The tuning fork timepiece with the chronometer rating. 
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EXHIBIT C - PAGES 1 AND 7 OF THE PROPOSED AGREEMENT 4Sa 


mB bE NS I GREE Mt j 
AGREEMENT dated December 14, 1972 by and between 
C. Hunter McShan of Box 532, Harper Star Rt., Kerrville, 


lexa 74028, USA (hereinafter called MCSHAN) and SOCIETE 
SUISSE POUR L'INDUSTRIE HORLOGERE MANAGEMENT SERVICES S.A., 


of 2500 Bienne, Switzerland (hereinafter called SSIH). 


-_ 
nS C.D TALS 
A. WHEREAS MCSHAN is the registered owner o 
patent ind patent plications listed in Schedule "A" . 


aunexed hereto, the inventions claimed in said patents 
and all future modifications and improvements thereof 
made by MCSHAN as are dominated by any claims of any o. 
the petents listed in Schedule "A" are hereinafter 
collectively called the "Inventions", and the patents 
id patent apptications listed in Schedule "A" and all 
other patent applications and patents heretofore or 


} {4 4 i] } 


hereafter filed or granted with respect to the Inventions 


are referred to hereinafter as "MCSHAN's patents 
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Date; C. HUNTER MCSHAN 
By 
AMERICAN RALLROAD CURVELINING CORPORAT] 


JTS BRANDT & FRERE S.A. 
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CROSS-MOTION TO REMAND 
(Filed April 15, 1975) 


IN THE UNITED STATES DISTRICT COURT 


FOR THE EASTERM DISTRICT OF NEW YORK 
. « - - - - - e - - x 
CLARENCE M ; 
Plaintiff, 
MEGA | IS BRANDT ET FRERE, S.A., and 
ICIET : SSE POUR L'INDUSTRIE 
HORLOGERE MAWNAC BWt SERVICES, SiAs:< 
Defendants. 
- = - - ~ . - x = -xX 
c j 
LEASE TAKE NOTICE that on the affidavit of CLARENCE H. 
CSHAN swo ¢ Q Ue day of April, 1975, the undersigned 
will cre ove this Court before Honorable Mark A. Costantino, 
stric dge the 17th day of April, 1975, at 10:00 o'clock 
1 the f 60 that day, or at such other time as the 
ief to dismiss the complaint shall be heard, for 
jer * to 28 U.S.C. 1447 remanding this action to the 
preme he State of New York, Queens County, and for 
such othe nd further relief as to the Court may seem just and 
prooer. 


Dated: New York, 


New York 
1975. 


e,. Ms Xe 

pOLIMON sueme 
cc ror the planeare 
O: fice & P.O. Addre 


122 East 42nd Street 
New York, New York 10017 


Tel.: (212) OXford 7-229 


SHENIER & O'CONNOR, ESQS. 
Attorneys for Defendants 
0 fics Js Address 
230 Park Avenue 


York, New York 10017 


it IURT BELOW APPEAL 
ited November—17, +975) 


: 75.C-A50 
. ‘ 450 
MEMORANDUM 


1 ORDE! 
= 01D 
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business' ww York through their agent the Norman M 


Morris C 


an independent distributor of defendants' or¢ 
activities 


attributed to defer 


Wolfsburg 


a Enel neatnmnnnw HF) 


cause oj 


within 


7 


gly, the complaint is dismissed without 


i 202 Affidavit of Personal Service of Papers LUTZ APPELLATE PRINTERS, INC 


UNITED STATES COUT OF APPEALS  : 2nd CIRCUIT 


Index No 
CLARENCE H, McSHAN, 


Appellant, 
- against - Affidavit of Personal Service 
OMEGA LOUIS BRANDT ETRER E, S.A, 


and SOCIETE SUISSE POUR L'INDUSTRIE 
HORLOGERE MANAGEMENT SERVICES, S.A, 


LTT 


STATE OF NEW YORK, COUNTY OF SS. 


I, Victor Ortega, being duly sworn, 


depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
1027 Avenue St. John, Bronx, New York 


That on the 17th day Of feb, 1976 a 350 Fifth Avenue, New York, N.Y. 
Vhs fog bh APAA 
deponent served the annexed yo pe upon 
Milton Friedman attorney for 
the appellees in this action by delivering a true copy thereof to said individual 


personally. Deponent knew the person so served to be the person mentioned and described in said 
papers asthe attorney herein, 


Sworn to before me, this 17th 
day of Feb. 1976 


UA Ge ieee VICTOR ORTEGA 


T. BRIN 
NOTARY pus: IC, State of New York 
P No. 31-04 18950 
Walified in New York Count 
Commission Ptr. March 30 1972 


